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know basically what I want.

MR. PHILLIPS: Yes, Your Honor.

JUDGE SIPPEL: Okay. I'm not
going to say anything more about that.

Now the other thing I have here, I
have a request for -- request from Warren
Communications. Is there anybody here on
behalf of Warren Communications? Sir?

MR. MAKE: Yes, Your Honor.

JUDGE SIPPEL: And your name?

MR. MAKE: Jonathan Make.

JUDGE SIPPEL: Why does that name
seem familiar? I don't know. Don't pay
attention to me.

(Laughter.)

Do counsel know about this?

MR. PHILLIPS: We saw the letter,
Your Honor.

JUDGE SIPPEL: You saw the letter.
All right. What's the position of counsel?

MR. PHILLIPS: Mr. Carroll and I

discussed it beforehand. We thought we would
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probably proceed like we did the last time

around.
JUDGE SIPPEL: How did we do that?
MR. PHILLIPS: In the NFL case,
which is that at the time that -- we would

endeavor to have as much out here in the
public as possible, that when material that
has been designated by the parties as
confidential about to come up, we'd alert the
Court to pause, and then we'd close the
courtroom for that portion. We would try to
do it efficiently.

JUDGE SIPPEL: All right.

MR. PHILLIPS: Now that being
said, Mr. Carroll and I both talked about it
and we think that our openings which are sort
of summaries of our arguments as Your Honor
knows, will be difficult to do in an open
courtroom.

I'd like to do it in an open
courtroom, but I tell you, I know I go into

stuff that's been marked confidential and I
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have no doubt --

JUDGE SIPPEL: You have to
actually articulate the confidential
information?

MR. PHILLIPS: Well, I will be
referring to evidence and documents, Your
Honor. The problem is it comes awfully close.
We will be providing a redacted transcript
after the fact to the press, so that everybody
can see what was said with the things that are
particularly confidential redacted.

JUDGE SIPPEL: What's your
position on it? How do you see this?

MR. CARROLL: Your Honor, good
morning.

JUDGE SIPPEL: Good morning, sir.

MR. CARROLL: The opening is, I
think, as both Mr. Phillips and I anticipated,
a helpful overview to Your Honor of the
evidence that we're going to be offering. And
some of the significant evidence is highly

confidential. So it's very hard for us to
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presumption was that it would be open for the
witnesses.

JUDGE SIPPEL: Right.

MR. CARROLL: And that we would
even try to compartmentalize where we had to
get into confidential information, so we
weren't going in and out, in and out, in and
out. And that's more manageable with the
witnesses, I think. With the opening, I would
agree with Mr. Phillips. I think it makes
sense to proceed, to close just for the
opening arguments and open it back up for the
witnesses and hopefully there will not be too
much disruption of the testimony itself. That
would be my suggestion.

JUDGE SIPPEL: No, these are good
suggestions, but why -- in an opening, why do
we need that information? In a general way,
you say well, the evidence will show there's
an indication this way or an indication -- or
it's going to statistically show or whatever,

but it shows what it's going to show without

93

Neal R. Gross & Co., Inc.
202-234-4433




10

A B

12

13

14

15

16

17

18

19

20

21

22

Page

reciting the numbers. I'm not going to keep
them in my head, I'll tell you right now.

MR. PHILLIPS: I understand that,
Your Honor. The evidence will -- we will
definitely -- a big portion of this case has
to do with highly confidential information
having to do with terms, for example, and
transactions that have been involved. And I'm
just concerned. I think the numbers are
important, but even just characterizing the
numbers, I'm not so sure that that doesn't,
that that wouldn't garner an objection from
one side or the other.

JUDGE SIPPEL: Okay. I've heard
enough. We'll do it your way.

Now remember, last time we got a
letter from Mr. Bloomberg, Bloomberg
Broadcasting about not being -- there is --
and I've had legal research on this, there is
a provisional law that says that I'm supposed
to keep it as open as I possibly can, while

closing it. It's another one of those really
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cool straight standards.
(Laughter.)
So to avoid -- I want you to think

in those terms also. And I really don't want
to get into in and out, in and out, in and
out. Can you try and group it so that okay,
this section of the arguments, we're going to
ask people to leave and when they come back
then you'll be able to not ask them to leave
again. Can it just be a one timer?

MR. PHILLIPS: We will endeavor to
do that, Your Honor, certainly.

JUDGE SIPPEL: 1I'm sure you're
going to do it when you say endeavor. That's
a good word, but I think you're going to do
2 f s

MR. PHILLIPS: We will do it.

JUDGE SIPPEL: The in and out
really gets very disconcerting.

MR. PHILLIPS: Well, sitting in a
room with this many people in it, I agree with

you.
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subscribers and readers when that occurs. So
it's twofold. One is both the parties have
addressed and you've addressed that as much of
the case as possible be open. And secondly
for the parts of the case that are not open,
redacted transcripts be made available in a
more timely fashion than they had been in
previous cases that have been before you,
including program access cases.

JUDGE SIPPEL: Now so you don't
want to wait two days. You just want it
overnight, is that basically it?

MR. MAKE: We would like it as
soon as feasibly possible. Waiting two days
does not make that information very timely.
We receive it by the time the public receives
it or by the time our readers read it.

JUDGE SIPPEL: That expression
"hold the presses" doesn't count any more.
Can you gentlemen accommodate that?

MR. PHILLIPS: We will certainly -

- yes, Your Honor, we will. I'll never use
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reports for him.

(Laughter.)

Your Honor, we'll designate
somebody from each team to be the expediting
redactors to do this as quickly as we can.

JUDGE SIPPEL: 1It's all in the
public interest, right?

MR. CARROLL: Yes.

JUDGE SIPPEL: Okay. All right.
Mr. Make, thus far are you satisfied?

MR. MAKE: We appreciate the
accommodations, Judge, and I appreciate you
taking our request under consideration. Thank
you, yes.

JUDGE SIPPEL: Did I read
something in here about you wanting to tape
record or to broadcast the proceedings?

MR. MAKE: Not in our request, no.

JUDGE SIPPEL: Mary, is there
another request for that?

MS. GOSSE: I didn't see one.

JUDGE SIPPEL: Okay. I've been
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dreaming. Good. Good. Good. Good. Good.

All right, the only thing -- what else do we
have left? We have left there are still some
outstanding questions on protective orders for
one of the non-party witnesses which I have
not acted on, but I will. I will.

Is there any other business that
we have? We have the stipulation regarding
admissions of evidence. That's a good one.

We talked about that, I remember, last week.
But why don't I just state for the record that
the stipulation regarding admission of
evidence which was executed by all counsel
including Bureau on the 18th of April 2011 is
accepted and will be the controlling rules as
far as they go on evidence.

MR. CARROLL: Thank you.

JUDGE SIPPEL: Thank you. That's
a good one. And what else do I have here that
I can talk about? The second protective order
for Nielsen. Does anybody have -- it was

proposed -- it's a proposed order. Does
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anybody have any comment or objection or
anything about my signing those orders?

MR. CARROLL: I think that's been
agreed by both sides.

JUDGE SIPPEL: I assume sO.

MR. OSHINSKY: The Bureau as well.

JUDGE SIPPEL: All right. I see
it's already signed by Mr. Carroll and signed
by Mr. Rigdon. How many other signatures do
I have? Mr. Knowles-Kellett. Mr. Sherman.
Everybody but me. Okay. That's the
stipulation and third protective order
concerning the use of covered information.

And the only thing I don't have if
somebody would do me a favor and give me a
second protective order without the word
"proposed" in it, we can do that, but it would
be faster if you all do it. And if you have
it up here after lunch, I'll just sign it.

MR. CARROLL: Thank you, Your
Honor.

JUDGE SIPPEL: You're welcome.
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introductory things --

JUDGE SIPPEL: In that case, we're
doing the best we can. I'm going to leave the
door open as long as we can, too. It's kind
of warm in here. Have they done the best they
can with the air conditioning or whatever they
use?

MS. GOSSE: Do you want me to go
take care of that?

JUDGE SIPPEL: Please. 1Is
everybody comfortable? All right, let's get
started.

OPENING ARGUMENT OF

C. WILLIAM PHILLIPS, ESQ.

ON BEHALF OF THE TENNIS CHANNEL

MR. PHILLIPS: As Your Honor
knows, my name is Will Phillips of Covington
and Burling and I represent The Tennis
Channel.

I'd like to start off today, Your
Honor, by quoting -- talking about Section

616, the statute that is at issue here.
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